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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present: Smti D.Boro, A.J.S 
Civil Judge, Dhubri 

 
 

Title Appeal No.45/2018 
31stday of August, 2019                                                                                                                       

 
      1.Meher Ali and others   .............    Appellants. 

-Versus- 

1.Mozibar Sk ............. Respondent. 

1.State of Assam ……………… Proforma respondent 

This appeal coming on this day (or having been heard on) 03-08-2019  

In the presence of: 

Mr. N.I.Choudhury............................  Ld. Advocate for Appellants. 

Mr. N.A.Sk       ............................     Ld. Advocates for Respondents. 

And having stood for consideration to this day, the court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellant/defendant on being aggrieved and 

dissatisfied with the judgment and decree dated 20-09-2018 passed in connection 

with T.S. No. 34/2016 by learned Munsiff, Hatsingimari, whereby learned Trial 

Court decreed the suit. 
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2. Upon admission of the appeal for hearing, notices were issued to the respondents 

and original case record of T.S. No. 34/2016 was called for and received and the 

plaintiffs/respondents have appeared and contested the appeal.  

3. The appellants/defendants filed this appeal on the following grounds :- 

1) The Ld.Trial Court has erred in law and facts indecreeing the suit. 

2)  The Ld.Trial Court ought to have held that the ‘Amolnama’ covered by Ext.C 

being executed by the mother of the plaintiff in favour of  purchaser of the 

defendant is spring source of the right, title and interest of the defendants as 

tenants over the suit land and is corroborated by other D.W.2,3 & 4. In such 

situation, the story of the plaintiff that the predecessors of the defendants are 

permissive possessors does not hold god to pass the impugned decree. 

3) The Ld.Trial Court ought to have decided the issue No.4 and 5 against the 

plaintiff. 

4) The Ld.Trial Court should have held that neither the predecessors of the 

defendant nor the defendants were ever permissive possessor over the suit land. 

5) The Ld.Trial Court ought to have held that the predecessor of the defendants 

were tenants and the defendants are the successors and as such they cannot be 

evicted from the suit land. 

6) The Ld.Trial Court ought to have held that the instant suit is brought without 

cause of action and that too not maintainable in law and accordingly the 

impugned judgment and decree is liable to be set aside. 

4. The Ld.Trial Court should have decided the issue No.1 & 2 against the plaintiff 

when the plaintiff does not have any locus-standi at all to proceed against the 

defendants/appellants. 

5. I find it necessary to give brief description of the plaintiff’s case.  
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6. The plaintiff has filed this suit for declaration,eviction, mesne profit and for 

injunction.  

7. In this suit the plaintiff stated that the plaintiff is the sole owner of land at vill. 

Assam Kata being khatian No.151(T.No.33) total area 19B-4K-3L(nineteen bigha 

four katha three lecha) and the said land is recorded in recent settlement operation 

in the name of plaintiff and his mother Aziran Nessa Bewa under Patta No.138(O), 

192(N) in five Dagover area  19B-4K (nineteen bigha four katha)and is the A 

schedule land. Later, the name of his mother was expunged, hence the plaintiff 

became the sole owner. Late Abdul Sk, the predecessor of the defendant No.1 & 2 

and Abdul Gani Sk, the predecessor of the defendant No.3 to 5 were allowed to 

reside in a part of A schedule land over more or less one bigha as permissive 

possessor on condition that they would vacate the said land in favour of the plaintiff 

when asked to vacate land and is the schedule B land. After the death of Abdul Sk 

and Abdul Goni Sk, thepresent defendants with their ill motive to grab the land of 

the plaintiff frequently visited the Circle Office to record their names showing that 

they are in possession of the B schedule land. The predecessor of the defendants 

possessed ‘B’ schedule land as permissive possessor and after their death the 

above named defendants are now possessing ‘B’ schedule land and are not 

vacating the same after asking them to vacate. The survey/settlement staff have 

illegally written the name of Lt. Abdul Sk, Lt. Abdul Gani, Lt. Osman Gani in remark 

column without any valid order. The plaintiff filed an application on 17-09-12 before 

the ASO, Mankachar Circle for cancellation/expunge of the name of Abdul Sk. and 

two others and same is now at enquiry stage. The plaintiff has even sent an 

advocate’s notice to the defendants to vacate the S/L but the defendants have not 

vacated the same on this or that pretext.Hence this suit. 
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8. The defendant No.1 to 6 contested the suit by filing written statement. It is stated 

that the suit is not maintainable in law and facts; suit is time barred; there is no 

any cause of action for the suit; suit is not properly valued;suit is bad for non-

joinder of legal heirs of deceased sisters of the plaintiff. 

9. Lt. Asiran Nesa, mother of the plaintiff was the co-pattadar of the suit land whose 

name was illegally deleted from the patta. The defendants have no knowledge 

about the 19B-3K-3L (nineteen bigha three katha three lecha)land. The plaintiffs 

suppressed that he has two sisters and died leaving their respective legal heirs 

whose names are not recorded in the suit patta after the death of mother of the 

plaintiff. The plaintiff is not the sole owner of the suit land. The predecessors of the 

defendants got permanent settlement of the suit land as tenants since 60 years 

back and since then they have been residing in the suit land constructing their 

respective houses with family members paying land revenue to the landlord as such 

they are not the permissive possessor of the suit land, so the question of vacating 

the suit land does not arise and plaintiffs never asked the defendant to vacate the 

suit land. It is submitted that the name of Abdul Sk, Abdul Goni and Osman Goni, 

all S/O Lt. Bulu Uddin and the name of Panruddin, S/O Lt. Samatulla Sk who are 

predecessor of the defendant No.1 to 6 have been validly recorded in the patta of 

the suit land since more than 30 years back during attestation of it by the 

settlement staff finding the suit land in possession of the predecessors of the 

defendants with the knowledge of the plaintiff. The plaintiff expunged the name of 

his mother at his own initiative from the patta of the suit land at that time, the 

names of the defendants’ predecessors were available in the suit patta. The 

defendants have no knowledge of any petition filed in the office of the ASO, 

Mankachar to expunge the name of Abdul Sk. and two others.Hence the defendants 

have prayed for dismissal of the suit. 
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10. The learned Trial Court has framed the following issues : 

1) Whether the suit is maintainable in law and facts? 

2) Whether there is any cause of action for the suit? 

3) Whether the suit is bad for non-joinder of necessary parties? 

4) Whether plaintiff has right, title and interest over the suit “A” schedule land? 

5) Whether defendants are the permissive possessor of the suit “B’ schedule land? 

6) Whether plaintiff is entitled to get any reliefs as prayed for? 

7) To what any other relief/reliefs, the plaintiff isentitledto? 

11. Points for determination: 

(1) Whether the plaintiff/respondent had been able to prove that he has right, title, 

interest over the A schedule land and the B schedule land is part of A schedule 

land? 

(2) Whether the plaintiff/respondent had been able to prove that the defendants’ 

predecessors were the permissive possessor of B schedule land? 

(3) Whether the defendants/appellants had been able to prove that their 

predecessors were settled over the B schedule land 60 years back? 

(4) Whether the Ld. Trial Court erred in reaching the findings? 

12. Discussions, Reasons and Decision: 

13. Point No.1, 2, 3 & 4: 

The plaintiff claims that he is the sole owner of A schedule land which comprises 

19B-4K-3L(nineteen bigha four katha three lecha) land of patta No. 138(O)/192(N), 

khatian No.151. B schedule comprises 1(one)bigha land out of 5B-1K-5L(five bigha 

one katha five lecha) of Dag No. 328(O)/251(N) which is part of A schedule land 

and is the suit land. The plaintiff’s side has exhibited khatian No. 151 as Ext 1. Ex 1 

shows that Mojibar Sk, S/O Late Mohan Ulla, Ohiron Nessa Bewa, W/O late Mohan 

Ulla were the pattadar of khatian No. 151 which comprises Dag No. 196, 332, 334, 
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328 and 335 containing total area 19B-4K-3L(nineteen bigha four katha three 

lecha).Dag No. 328 has total land 5B-1K-5L(five bigha one katha five lecha) in 

Khatian No. 151 

14. In support of getting settlement of the B schedule land by the predecessors of the 

defendants, the defendants’ side has exhibited draft chitha as Ext A which shows 

that there are names of Abdul Sk, Abdul Goni, Osman Goni, all son of Late 

Buluruddin in ‘Kha’ part and name of Panruddin, son of Late Samatullah Sk in ‘Ga’ 

part and name of Mojibar Sk and others, S/O Late Mohan Ulla in ‘Ka’ part of Dag No 

251/328 over 5B-1K-5L(five bigha one katha five lecha) land in the remark column. 

There is a note in Ext A that the name of No.1 pattadar will be in place of No. 2 

pattadar by virtue of consent. No. 1 pattadar is Mojibar Sk and No 2 pattadar is 

Asiron Nessa Bewa. Ext B(I) to B(V) are rent receipts. There is no signature of 

jotdar or the recipient on Ext B(II). Ext B(I) to B(V) show that Panruddin SK was 

the proja (tenant). Ext C is the unregistered ‘Amol Nama’. It is written in Ext C that 

Asiron Nessa, w/o Mohan Ulla has executed this Amol nama in favour of (1) 

Buluruddin and (2) Panuruddin, both S/O Late Samatulla Sk in respect of 

12(twelve) katha land of Dag No.328, Khatian No.151. Here the area of land is 

written as per earlier standard of measurement. 

15. The plaintiff has examined himself as PW1. PW2 and 3 are independent witnesses. 

PW4, 5 and 6 are official witnesses. PW4 is examined in respect of Ext.3, PW5 is 

examined in respect of Ext.1 and PW6 is examined in respect of Ext.5 (Patta 

No.218). 

16. Ext.1 shows that pattadar of khatian No.151 is the plaintiff. The plea of the plaintiff 

is that the predecessors of the defendants were allowed to stay over the B schedule 

land as permissive possessor. On careful perusal of the plaint, one would find that 

there is no specific time/year/date when the predecessors of the defendants were 
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allowed to stay over the B schedule land. There is also no mention about who of 

the plaintiff’s side had permitted the predecessors of the defendants to stay over 

the B schedule land. Obviously there is no written document of permission. 

Question arises why permission was given to stay over the B schedule land? 

Whether the plaintiff and the defendants are relative or was it out of generosity the 

person of plaintiff’s side permitted the defendants’ predecessors to stay over the B 

schedule land?There should be some reason to permit somebody to stay over one’s 

land. The reason may be out of sympathy or in lieu of money. The plaintiff’s side is 

not clear on this point of reason as to why the person of plaintiff’s side allowed the 

defendants’ predecessors to stay over the B schedule land. One more question- 

who of the plaintiff’s side permitted the defendants’ predecessors to stay over the B 

schedule land? The plaintiff has said in his plaint that it was his mother and he 

were the recorded pattadar of A schedule land. Later on, the plaintiff’s mother’s 

name was expunged, so the plaintiff became the sole owner. Ext.1 also shows the 

same thing. So, another question arises that was it the plaintiff’s mother who 

permitted the defendants’ predecessors to stay over the B schedule land? Because 

as per the plaintiff’s claim it was only his mother and he were the recorded pattadar 

of the A schedule land.  

17. All these questions have answer in the defendants’ evidence. The defendants’ side 

had examined defendant No.4 as DW1.In cross-examination, DW1 said that he paid 

revenue about three times to Ajiran Bewa (mother of the plaintiff). Majibar does 

not know how to read and write. In Ext.B(1) name of Majibar Rahman is written 

which is written by Rafiqul master. The signatures on Ext.B(2) to B(5) are of Rafiqul 

master. DW1 has submitted and exhibited the ‘amolnama’ through additional 

evidence. DW1 has said that it was the mother of the plaintiff who settled their 

predecessors over the B schedule land through Ext.C. As Ext.C is unregistered same 
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can be used for collateral purpose as to the fact of possession of the defendants 

over B schedule land. I find that the defendants’ side had by exhibiting Ext.C had 

amply compelled this Court to incline to think in favour of their claim that their 

predecessors were settled by the plaintiff’s mother. It has come out in evidence 

that the defendants have their houses since long back over the S/L and even the 

defendants are born in the S/L.  

18. PW1/plaintiff said in his cross-examination that the defendants were born in the 

S/L. Defendant Fazibar is 1/2 years younger than him. He is now 66 years old. The 

defendants’ fathers stayed in the S/L while he was minor. He/they have more than 

10(ten) bigha land and the boundary of the 10B (ten bigha) land is— 

North—L.P. school South—Mahuwa 

East—Plaintiff West—Road 

The 19B (nineteen bigha) land mentioned in the plaint and the suit land are 

different. He does not remember the date as to when his father allowed the 

defendants to stay over the S/L.The name of his mother was not cancelled from the 

Patta of the S/L, his mother died.  His two sisters have children whom he has not 

impleaded as party.  

19. From the plaintiff’s evidence itself, it can be seen that the plaintiff should have 

impleaded his sisters’ children as party in the suit. Because the plaintiff deposed 

that his mother died and his mother was also a pattadar of the suit land along with 

him. The plaintiff wants declaration of right, title and interest over A schedule land; 

where the plaintiff’s sisters’ children may have some claim who should have been 

heard before declaring the plaintiff’s right, title and interest over the A schedule 

land. Hence, I find that the plaintiff’s suit is bad for non-joinder of necessary party. 

20. The A schedule land comprises 19B-4K-3L (nineteen bigha four katha three lecha) 

land and is the A schedule land. The plaintiff claims that B schedule land which is 



TA 45/18 Page 9 of 10 
 

the S/L is part of A schedule land. But the plaintiff in his cross-examination, as 

already mentioned above in para No.18 has said that the 19B (nineteen bigha) land 

and the suit land are different. Again the boundary of 10B (ten bigha) land said by 

the plaintiff/PW1 is of the suit land as mentioned in the plaint. It can be seen that 

the plaintiff does not know the boundary of the S/L. At one point of time the 

plaintiff said in his cross-examination about his forgetting the date of his father 

permitting the defendants to stay on the S/L. When the plaintiff claims that he and 

his mother were the recorded pattadar of the A schedule land, then where from 

and how his father can permit the defendants’ predecessor to stay over the S/L?  

21. The respondent’s side pointed out to the fact that the plaintiff cannot read and 

write but his name which are purported to be signatures of the plaintiff are on the 

rent receipts; as the plaintiff cannot read and write, the rent receipts are 

concocted. The long standing house of the defendants over the S/L, the birth of the 

defendants over the S/Lcompel this Court to think that the preponderance of 

probability is in favour of the defendants/appellants. 

22. Hence, I find that the plaintiff/respondent had failed to prove that the 

plaintiff/respondent has right, title, interest over the A schedule land and the B 

schedule land is part of A schedule land. The Ld. Trial Court has erred in reaching 

the findings. The plaintiff/respondent had failed to prove that the defendants’ 

predecessors were the permissive possessor of B schedule land. The 

defendants/appellants had been able to prove that their predecessors were settled 

over the B schedule land 60 years back. Regarding finding of issue No.1, 2 and 3 

this Court is agreed with the same. In view of the above discussions, the findings 

on issue No.4 & 5 are set aside. Accordingly the findings on issue No.6 & 7 are also 

set aside.  
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23. The title appeal is allowed on contest with cost. The judgment and decree dated 

20-09-2018 passed in connection with T.S. No. 34/2016 by learned Munsiff, 

Hatsingimari is hereby set aside. The plaintiff’s suit is dismissed on contest with 

cost. 

24. Prepare decree accordingly. 

25.  Send back LCR along with a copy of judgment. 

26. Given under my hand and seal of this Court this 31stday of August, 2019. 

Typed by me – 

 

D. Boro        D. Boro 

Civil Judge, Dhubri         Civil Judge, Dhubri 

 

 

 


